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DOL Proposes New Salary Threshold for ‘White Collar’ Exemption - The U.S. Department 
of Labor (DOL) announced a proposed rule that would increase the minimum salary level for the 
Fair Labor Standards Act (FLSA) “white collar” exemption from $455 to $679 per week (or 
$23,660 per year to $35,308 per year) beginning on January 1, 2020 [DOL News Release, 19-
412-NAT, 3-7-19]. 

The white-collar regulations implement exemptions from the FLSA’s minimum wage and 
overtime pay requirements for executive, administrative, professional, and certain other 
employees. The overtime threshold was last updated in 2004. A 2016 final rule that would have 
changed the overtime threshold was invalidated by a court order. 

The proposed rule would also: 

Increase the salary requirement for Highly Compensated Employees (HCEs) from $100,000 to 
$147,414 per year. 

Allow employers to use nondiscretionary bonuses and incentive payments (including 
commissions) that are paid annually or more frequently to satisfy up to 10% of the standard 
salary level. 

The proposed rule would not make changes to the job duties test, nor would it include a 
provision to automatically adjust the salary threshold. However, the DOL does recognize the 
need to adjust the salary level on a more frequent basis (and suggests doing so every four years 
through the notice and comment process). 

The proposed rule has been submitted to the Office of the Federal Register for publication in the 
Federal Register. Once it is published, the public will be given a chance to comment on the 
proposed rule. More information, including a link to the prepublication version of the proposed 
rule, is available on the DOL webpage Notice of Proposed Rulemaking: Overtime Update. 

https://www.americanpayroll.org/news-resources/apa-news/federal-news/2019/03/08/dol-proposes-

new-salary-threshold-for-white-collar-exemption

IRS to Release a Draft of the 2020 Form W-4 by May 31 - The IRS plans to issue an “early 
release” draft of the 2020 Form W-4, Employee’s Withholding Allowance Certificate, for public 
comment by May 31, said Scott Mezistrano, IRS Industry Stakeholder Engagement and Strategy, 
on the March 7 payroll industry call. 

The IRS will welcome comments on the first draft and plans to issue a second draft this summer, 
followed by the final version later in the year, Mezistrano said. 

Expect Major Changes With the 2020 Form W-4 

The IRS expects the 2020 Form W-4 to more accurately reflect changes made by the Tax Cuts 
and Jobs Act (TCJA; Pub. L. 115-97). The TCJA, which went into effect on January 1, 2018, 
significantly altered the federal tax system, including removing personal exemptions. 



The IRS initially planned to revise the 2019 Form W-4 and released a draft version of the form 
that contained considerable changes from the 2018 form. However, following feedback from the 
payroll and tax communities, the IRS announced that it would delay those changes until the 2020 
version of the form. 

https://www.americanpayroll.org/news-resources/apa-news/federal-news/2019/03/22/irs-to-release-

a-draft-of-the-2020-form-w-4-by-may-31

DOL Proposes Rule to Update Regular Rate Under FLSA - The U.S. Department of Labor 
(DOL) has published a proposed rule to clarify and update regular rate requirements under §7(e) 
of the Fair Labor Standards Act (FLSA) [84 F.R. 11888, 3-29-19]. The regulations have not been 
updated in decades, and the DOL said the proposed rule “would better define the regular rate for 
today’s workplace practices.” 

The proposed rule does not make sweeping changes. Instead it clarifies whether certain perks, 
benefits, or miscellaneous items must be included in the regular rate of pay [DOL, Notice of 
Proposed Rulemaking: Regular Rate]. 

The FLSA generally requires overtime pay of at least 1½ times the regular rate of pay for hours 
worked in excess of 40 hours per workweek. Regular rate requirements define what forms of 
payment employers include and exclude in the regular rate calculation when determining 
overtime rates. 

Listed Exclusions from the Regular Rate: 

-The proposed rule confirms that employers may exclude these from an employee’s regular rate 
of pay: 

-The cost of providing wellness programs, onsite specialist treatment, gym access and fitness 
classes, and employee discounts on retail goods and services 

-Payments for unused paid leave, including paid sick leave 

-Reimbursed expenses, even if not incurred “solely” for the employer’s benefit 

-Reimbursed travel expenses that do not exceed the maximum travel reimbursement permitted 
under the federal system 

-Discretionary bonuses 

-Benefit plans, including accident, unemployment, and legal services 

-Tuition programs 

The proposed rule includes clarification about other forms of compensation, including payment 
for meal periods and “call back” pay. 

https://www.americanpayroll.org/news-resources/apa-news/federal-news/2019/03/29/dol-proposes-

rule-to-update-regular-rate-under-flsa



DOL Creates Proposed Rule for Joint Employer Status - On April 1, the U.S. Department of 
Labor (DOL) announced a proposed rule “to revise and clarify the responsibilities of employers 
and joint employers to employees” under the Fair Labor Standards Act (FLSA) [DOL, Notice of 
Proposed Rulemaking: Joint Employer Status, 4-1-19]. The DOL will publish the proposal in the 
Federal Register. A pre-publication version is available. 

The Four-factor Test- 

The DOL proposes a four-factor test to replace the “not completely disassociated” standard. The 
test considers whether the potential joint employer actually exercises the power to: 

1. Hire or fire the employee; 
2. Supervise and control the employee’s work schedules or conditions of employment; 
3. Determine the employee’s rate and method of payment; and 
4. Maintain the employee’s employment records. 

The proposal includes examples; guidance on applying the test; factors that should and should 
not be considered; and clarifications that a business model, business practices, and contracts do 
not make joint employer status more or less likely. 

Economic Dependence: Not Relevant 

The DOL also said whether an employee is economically dependent on the potential joint 
employer is not relevant in determining the economic reality of the potential joint employer’s 
status under the FLSA. 

https://www.americanpayroll.org/news-resources/apa-news/federal-news/2019/04/05/dol-creates-

proposed-rule-for-joint-employer-status


